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in restraint of trade and hence illegal both at common law and under the 
prohibitions of the Sherman Act. Boston Store v. American Graphophone Co. 
(1918) 246 U. S. 8, 22, 38 Sup. Ct. 257, 259; but see dissent of Holmes, J. in 
Dr. Miles Medical Co. case. These authorities, however, are not conclusive on 
the question presented by the two recent cases under discussion. Discrimination 
between the several classes of cases is necessary. The first class relates to the 
vendor's legal powers as to third parties : he has no power to impose price 
restrictions on any sub-vendee in respect to goods with the title to which he has 
parted. The second class relates to his rights against the immediate vendee: he 
can acquire no right that the latter shall resell at an agreed price. The third 
class, exemplified by the instant cases, relates to his privileges: he is privileged, 
both as against his customer and as against the State, to refuse to deal with 
customers who decline to maintain reasonable resale prices. Obviously a man 
is generally privileged to sell or to refrain from selling his products for any 
reason he pleases. When a business is affected with a public interest, like 
railroading, the owner may lose his privilege of refusing to deal with a customer 
for capricious reasons. When the exercise of a privilege is contrary to public 
policy as declared by some statute, it may be lost. But it is believed that the 
above cases are right in construing the Sherman Act as not destroying this 
privilege of a manufacturer who has no monopoly of the market, and especially 
when the resale prices he seeks to maintain are not unreasonable. Earlier cases 
are in accord. See Great Atlantic & Pac. Tea Co. v. Cream of Wheat Co. 
(1915, S. D. N. Y.) 224 Fed. 566; s. c. (1915, C. C. A. 2d) 227 Fed. 46; Whitwell 
v. Continental Tobacco Co. (1903, C. C. A. 8th) 125 Fed. 454. As pointed out by 
Judge Waddill in the Colgate case, price-cutting is frequently in the long run 
detrimental rather than beneficial to the public. See also The Right to Refuse to 
Sell (1916) 25 Yale Law Journal, 194. For the reasons stated by Judge Hand 
in the Goodyear case, it is also believed that the Clayton Act did not destroy the 
Rubber Company's privileges to do the acts complained of. 



Prohibition — Functions of the Writ. — The city of Cleveland had sought in 
the Court of Common Pleas an injunction against the Cleveland Telephone 
Company to restrain it from charging rates higher than those fixed in the city 
ordinance. At the time a proceeding was being carried on before the State 
Public Utilities Commission to determine the reasonableness of a schedule of 
telephone rates filed with it by the Telephone Company, which contended that 
the Commission had sole power to fix such rates. The Company as relator now 
sought a writ of prohibition from the Supreme Court restraining the Common 
Pleas from going on with the injunction proceeding. Held, that the relator was 
not entitled to have the writ issued, as the Common Pleas had jurisdiction to 
determine which body had power to fix the rates. Wannamaker, J., concurring 
specially; Jones, J., dissenting. State ex rel. Cleveland Telephone Company 
v. Court of Common Pleas (1918, Ohio) 120 N. E. 335. 

See Comments, p. 482, supra. 



Property— Adverse Possession by Trustee Under Trust Void as Perpe- 
tuity. — The testatrix in 1886 executed a declaration of trust of certain real 
estate in Baltimore, containing a provision in favor of the American Colonization 
Society. Upon her death in 1890 the trustees filed their petition and took 
possession under order of the court. More than twenty years later the testatrix's 
heirs and residuary legatees had the trust declared void, as an active trust with 
no time limit in violation of the rule against perpetuities in Maryland. But the 



